
MEMORANDUM

ATAD 3 – EU proposes Directive to combat use of shell companies 

On December the 22nd, 2021, the European Commission published a draft Directive to combat 
the use of shell companies for tax purposes (hereafter referred to as: “the Directive”). The 
Directive has the aim to prevent the use of shell companies for tax evasion and tax avoidance 
in the European Union and proposes the introduction of a “minimum substance test” and 
reporting requirements to identify shell companies. The proposed Directive could have serious 
consequences for investment structures that do not perform actual economic activity.

Reporting obligation
The Directive will introduce a reporting obligation for companies that meet certain criteria, also 
referred to in the Directive as ‘gateways’. Any entity engaged in economic activity, regardless 
of its legal form, that is a tax resident of an EU Member State, falls within the scope of this 
Directive. In principle, a reporting obligation applies if the following criteria are met:

1) More than 75% of the company’s revenues in the preceding two years consists of 
passive income such as interest, royalties, dividends and income from real estate 
(‘relevant income’);

2) At least 60% of the relevant income is earned or paid out via cross-border transactions 
or more than 60% of the book value of the company’s real estate or other private 
property of high value are located outside the jurisdiction of the company in the 
preceding two years (‘cross-border transactions’); and

3) The company outsourced the administration of its day-to-day operations and the 
decision making on significant functions in the preceding two years (‘outsourcing of 
management and administration’).

Companies meeting all three gateways are required to report on their economic substance. 

Substance requirements
If a company meets all three gateways, it will be required to report in its annual tax return 
whether it meets minimum substance requirements. The following substance requirements 
must be reported: 

 The company must have its own premises or premises available for the exclusive use 
by the company;

 The company has at least one own active bank account in the EU; and
 One of the following requirements:

o The company must have at least one qualified director that is authorized to take 
decisions in relation to the activities generating the relevant income and is a tax 
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resident in the Member State of the company and the director is not employed by 
a non-associated enterprise and does not perform the function of director in 
another non-associated enterprise, or alternatively, 

o the majority of the qualified employees of the company is tax resident in the 
Member State of the company.

In the event a company passes the three gateways and does not meet the cumulative 
substance requirements, such company is presumed to be a shell company. 

The reporting must be accompanied by satisfactory documentary evidence, which should be 
attached to the tax return. 

Consequences of passing the three gateways and not meeting the substance requirements
In the event the company passes the three gateways and does not meet the substance 
requirements; the consequences are as follows: (i) the application of tax treaties, the Parent-
Subsidiary Directive and the Interest and Royalties Directives will be denied, and (ii) the shell 
company will be disregarded for tax purposes, i.e. shareholders of the shell will be deemed to 
hold the assets of the shell directly.

Please note that disregarding the shell company for tax purposes under this Directive, does 
not affect the company’s tax obligations in the EU Member State it is residing. The shell 
company’s Member State remains free to continue to consider the shell company as resident 
for tax purposes in its territory and to tax the relevant income and/or assets in accordance with 
domestic law (and as such should have access to the tax facilities, e.g. the Dutch participation 
exemption).

Exemptions
Companies that do not meet all substance indicators will still have the opportunity to provide 
evidence that (i) they have sufficient substance and/or (ii) that there is an absence of misuse 
of the company for tax purposes. Companies may also be exempt from the regime by providing 
evidence that there is an absence of a tax benefit for the presumed shell company, the group 
of companies it belongs to, and its ultimate beneficial owner.

Final remarks
The EU Commission envisages that the Directive enters into force as per January 1,  2024, 
however, it first needs to be adopted unanimously by all Member States. At this moment it is 
unclear if all Member States will support the proposal, but we do not expect the Directive to be 
accepted easily as it could potentially harm genuine commercial activity. 

As the implementation of the Directive may significantly impact international investment and 
holding structures, we strongly recommend to review EU entities that mainly hold passive 
assets, are involved in cross-border activities and whose daily management and decision-
making is outsourced. Given that the gateway criteria (i.e., indicators to determine whether a 
company is at risk or not) will be assessed based on information available in the preceding two 
years, it is advisable to proceed with an evaluation of existing structures already in 2022.


